
60° Victoria, 1897.

A BILL
To amend the law relating to District Courts and Courts of

Quarter Sessions.

T)E it enacted by the Queen’s Most Excellent Majesty, by and with 
JD the advice and consent of the Legislative Council and Legislative 
Assembly of New South Wales in Parliament assemble^ and by the 
authority of the same, as follows :—•

Courts and Judges.
1. (i) The Governor may, by notice in the Gazette, alter the Limits of jurisdiction 

limits within which any District Court has jurisdiction within thema^betiefinsdand 
meaning of section five of the Principal Act: Provided that such altered,
alterations shall not take effect until three months after notice, as < L ,

n • -I ' A—   - | /l _

aforesaid.
The Governor may, by notice as aforesaid, define the limits 

within which any District Court, ordered after the commencement of 
this Act to be holden, shall have jurisdiction as aforesaid.

(n) The Governor may, by proclamation in the Gazette, Circuits may be 
appoint District Court Circuits and Quarter Sessions Circuits, and alter aPPointed- 
or vary the lirdits of the same respectively.

(in) Proceedings commenced in a District Court shall not Proceedings not 
be affected by any subsequent alteration of the limits within which the o?iimitsby alteration 
Court has jurisdiction or of the Circuit within which it is held. 29 Vic. No 11,.. 2.

23—(3) . 2.



district Courts: 2

A
k

2. Proceedings commenced or had in. any Distriot Court, the 
holding of which is discontinued by proclamation under the Principal 
Act, may be continued, executed, and enforced against all persons 
liable thereto in the District Court holden,.,at the place nearest to that 
at which the Court in which the proceedings were commenced or had 
was, before such discontinuance, holden, and in the same manner as 
nearly as possible as if such proceedings had been commenced or had in 
the Court holden at such nearest place.

And the records of the Court, the holding of which is so 
discontinued, shall, on the order of the Judge attached to the Circuit 
within which such Court was held, be removed to the Court holden at 
such nearest place as aforesaid.

3. (i) Every District Court Judge whether appointed before or 
after the commencement of this Act is hereby constituted a Judge of 
District Courts and Chairman of Quarter Sessions for New South Wales.

(n) Any Judge may preside at any sitting of a District Court 
or Court of Quarter Sessions, and in case of emergency, any Judge 
may, by mutual consent, and shall, if required by writing under the 
Minister’s hand, act temporarily in all respects for and instead of 
another.

(in) Two or more Judges may preside at the same time in 
separatq^©«rts7-either-flAa_Di!strret«Court-or aGeuit of Quailer Sessions,

As to proceedings 
commenced or had 
in any District C ourt 
which has been 
discontinued.
29 Vic. No. 11, s. 1.

Judges’ Commissions 
to extend to entire 
Colony.

Judge may preside 
at any Court.

/
dJh*^STany^place appointed or proclaimed for the holding of such Couri^ ~ 

(iv) No Judge of a District Court shall practise as a Crown 
Prosecutor.

4. The Governor may, by notice in the Gazette, attach any 
one or more of the Judges to any District Court Circuit or Quarter 
Sessions Circuit, and transfer a Judge from one Circuit to another :

Provided that where two or more Judges are attached to the 
same Circuit, only one of them shall sit, preside, or act at fwg; trial,

'• X
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/

/

civil or criminal, or at the hearing of^any application or the making of 
/>aay order, but in the discharge of administrative duties imposed by this 

or the Principal Act the whole of such Judges shall concur.
5. (i) Every Chairman of Quarter Sessions shall at all times 

during his holding of such office be and be deemed to have been a 
Judge having continuous jurisdiction over all matters within his 
cognizance as such Chairman, whether at Common Law or by Statute.

(ii) Any act or power which may be done or exercised 
by a Chairman of Quarter Sessions may be done or exercised by him 
whether any Court of Quarter Sessions is at the time actually sitting 
and presided over by him or not; and all acts heretofore done and 
powers heretofore exercised by a Chairman of Quarter Sessions when 
the Court was not sitting shall be as valid as if the Court bad been 
sitting when the acts were done and the powers exercised as aforesaid.

6. It shall be lawful for a District Court Judge sitting in 
Chambers, whether within or^eyond the circuit to which he is attached, 
and whether attended by an officer or not, to make any order in respect 
of any cause pending in a District Court holden or to be holden in such 
circuit as aforesaid that he could lawfully make in Court and which 
he considers may be properly made in Chambers.

7. In the case of any Judge being prevented by illness or other 
accident from performing his duties as Chairman at any Court of 
Quarter Sessions, it shall be lawful for the Governor to appoint as a 
deputy chairman some person duly qualified to be appointed a District 
Court Judge, and every such deputy chairman shall have the same 
power, authority, and jurisdiction as if he had been appointed Chairman 
of Quarter Sessions for New South Wales.

8. (i) The Judge attached to a District Court Circuit, or all the 
Judges, where more than one are attached to the Circuit, may appoint 
days for the holding of District Courts in places proclaimed within

the

Two Judges in 
separate Courts.

$
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the Circuit, whether the proclamation has then taken effect or is to 
take effect only on a future day, but such appointment shall be made 
so that a District Court shall be holden in each place once at least in 
such interval as the Governor may order. —

Notice of the days on which the Court will he liolden^shall be 
posted in some conspicuous pl«es_Ja^the court-house and in the office 

“ofther registrar, and shall he otherwise published as the Judge may 
direct.

(nr'

(n) The Judge attached to each District Court Circuit shall Judge to attend and 
attend and hold the Court at the place within the Circuit where the hold Court- 
Governor has ordered that a Court shall be holden, and on such days 
as may have been appointed as aforesaid.

9. (i) Where by reason of the death or absehce of the Judge a Provision for 
District Court cannot beheld at the time appointed, the registrar, or, Judge’8 ab8ence- 
in the event of his death or absence, the bailiff, shall adjourn the Court 
to such day as’hte may^bem convenient, and enter in the minute-hook 
the cause of such adjournment. :

(n) Where, after a District Court has been opened, the 
Judge is not present to adjourn the Court, it may be adjourned by the 
registrar, or, in the event of his death or absence, by the bailiff, to such 
time as may seem convenient.

(m) Where, after a Court of Quarter Sessions has been Adjournment when 
opened, the Judge is not present to adjourn the Court, any magistrate g^gS^Vab^t''48* 
may adjourn it to such time as may seem convenient.

Officers.
10. (i) The power of appointing bailiffs heretofore vested in the Appointment of |

Judges shall he exercised exclusively by the Governor ; but a Judge baillffs-
may nevertheless suspend any bailiff or assistant bailiff on sufficient 
ground appearing to him, and may appoint an acting bailiff in the 
place of and to act during the suspension of such bailiff or assistant 
bailiff, and such acting bailiff shall receive such remuneration as the 
Governor may direct.

(n) It shall be lawful for the Governor to amalgamate the Amalgamation of 
office of any bailiff of a District Court with that of any sheriff’s bailiff, nTstric^Court3'8 and 
and to assign to the united offices such salary as Parliament may allow bailiffs, 
therefor, with or without such fees of office as the Governor may see 29 vie No. 11, s. 3. 
fit to sanction in any case.

(111) District Court Registrars and bailiffs appointed after Registrar and bailiff 
the commencement of this Act shall give security for such sum, and t0 gl!e 8ecui'lt.v to 
m such manner and form as the Judge may from time to time direct, 
for the due performance of their duties, and the accounting for and
payment of moneys received by them, and the payment of moneys .
which they may become liable to pay for any misbehaviour in their
offices.

11. It shall not be necessary for the Registrar to submit his Registrar’s account* 
accounts to be audited or settled by the Judge, or for the Judge to “ubmatoUo th* 
audit or settle such accounts; and so much of section thirty-five of Judge.
the Principal Act as provides that the Registrar shall submit such 
accounts to be audited and settled by the Judge is hereby repealed.

12. The returns to be transmitted under section one hundred Returns transmitted
and three of the Principal Act may specify such only of the matters by Reg'strdr' ~~ . -
enumerated in that section as the Minister may from time to time direcj^__ ..
provided that in the absence of any such direction by the Minister 
the returns shall, as heretofore, specify all the matters so enumerated.

Extension
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Extension of Jurisdiction.

13. (i) The jurisdiction of every District Court (except the Extension of 
District Court holden at Sydney) shall extend to every claim or cause
of action cognizable on the common .law side of the Supreme Court, out of Sjdney. 
in which the property sought to be recovered does not exceed five 
hundred pounds in value, or the amount claimed, whether on balance 
of account or after an admitted set off or otherwise, does not exceed 
that sum ; and sections seven, eight, twelve, thirteen, fifteen, twenty, 
and twenty-one of the Principal Act are hereby amended, so that those 
sections shall, in their application to District Courts other than that 
holden at Sydney, be read as if each contained the words “ five hundred 
pounds ” instead of the words “ two hundred pounds.”

In such Courts the limit within which a set-off may he allowed 
shall be five hundred pounds.

(n) The jurisdiction of the District Court holden at Sydney jurisdiction of 
shall extend to every such claim or cause of action as aforesaid in District 
which the property sought to be recovered does not exceed two hundred ' 
pounds in value, or the amount claimed, whether on balance of account 
or after an admitted set-off or otherwise, does not exceed that sum.

In the Court so holden as aforesaid the limit within which a set
off may be allowed shall be two hundred pounds. •

(hi) If any question arise as to amount or value under this 
section, the decision thereon of the Judge shall be conclusive.

14. No action of ejectment shall be brought, under the jurisdic- Special prorisions as 
tion given by the preceding section, except in a Court within the juris-t0 ejeutment ftCtlonB- 
diction of which the land in dispute or some part thereof is situate. courts^otniM,

The defendant in such action of ejectment, or his landlord, may <>• 69. ’
within one month from the day of service of the summons, apply 
to a Judge of the Supreme Court at chambers, for a summons to the 
plaintiff to show cause why the action should not he tried in the 
Supreme Court on the ground that the title to land of greater value 
than five hundred pounds (or two hundred pounds where the action is 
brought in the District Court holden at Sydney) would he affected 
by the decision in the action.

On the hearing of the summons, the Judge, if satisfied that the 
title to land of such greater value would be so affected, may order the 
action to be tried in the Supreme Court, and thereupon all proceedings 
in the District Court in the action shall he discontinued.

Provided that nothing in this section shall apply to proceedings 
under sections nineteen, twenty, twenty-one, or twenty-two of the 
Principal Act.

15. The jurisdiction of a District Court shall extend to all cases jurisdiction in 
of replevin as to distresses for rent where the rent for or in respeet of rePleTm- 
which any distress has or ought to have been made does not exeeed
fifty pounds in amount; and the decision of the Judge as to such 
amount shall be conclusive.

16. Section ninety-eight of the Principal Act is hereby amended Amendment of 
by the omission of the words “one hundred” wherever they occur 98ofAct;of 
therein and the substitution therefor of the words “ five hundred,” but ^2 Vic. No. is.)
a cause shall not under this section be ordered to be tried in the 
District Court holden at Sydney if the amount claimed exceeds the 
jurisdiction of that Court.

17. (ij Where an action of tort is brought in the Supreme Actions of tort in 
Court (whatever may be the amount claimed) a Judge of the Supreme maySbePremfttedUto 
Court shall, on affidavit by the defendant or his attorney that the District Court, 
plaintiff has no visible means of paying the costs of the defendant English County

Should “ Act. 1888,
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should a verdict be not found for the plaintiff, have power to make an 
order—

(a) that unless the plaintiff, within a time to be therein mentioned, 
gives full security for the defendant’s costs to the satisfaction 
of the Prothonotary, or satisfies a Judge of the Supreme 
Court that he has a cause of action fit to be prosecuted in the 
Supreme Court, all proceedings in the action shall be stayed, 
or—

(b) that, in the event of the plaintiff being unable or unwilling 
to give such security, and failing to satisfy a Judge as afore
said, the action be remitted for trial to a District Court to 
be named in the order.

(n) If the order for the remission of the action becomes 
operative, the plaintiff shall lodge the original writ and the order with 
the Registrar of the District Court named in the order, and the Judge 
of the District Court shall appoint a day for the trial of the action, 
notice whereof shall be sent by post or otherwise by the Registrar to 
both parties or their attorneys, and the action and all proceedings 
therein shall be tried and taken in such District Court as if the action 
had been originally commenced therein; and the costs of the parties 
in respect of the proceedings subsequent to the order of the Judge of 
the Supreme Court shall be allowed according to the scale of costs for 
the time being in use in the District Courts, and the costs of the 
order and all proceedings previous thereto shall be allowed according 
to the scale of costs for the time being in use in the Supreme Court.

18. All powers and authorities at present exercisable by a au powers, Ac., 
District Court, or District Court Judge, in relation to any matter 
heretofore cognizable - in a District Court, may be exercised by the may be exercised 
Court or Judge in or with respect to any matter falling within the 
enlarged jurisdiction conferred by this Act.

19. A District Court shall have jurisdiction when the defendant Jurisdiction when
or one of two or more defendants, as the case may be, carries on ^bu^neM in the”** 
business within the district for which the Court is held. district.

Actions for liquidated amount.
20. (1) In all actions commenced in any District Court for a debt in respect of certain 

or liquidated demand in money, with or without interest, arising upon demands Plaiutl£E 
a contract, express or implied, the plaintiff may, upon filing his plaint, ant to file statement 
cause to be issued, in lieu of an ordinary summons, a summons in of defeDoe- 
the form or to the effect of Schedule B to this Act. 48 Vlc'No' 7’

(11) Such summons, together with a statement of the 
particulars of the plaintiff’s claim shall, when possible, be personally 
served on the defendant.

(nr) If the defendant do not within eight days, if resident 
within the j urisdiction of the Court from which such summons issued, 
or if not so resident then within ten days after such service, inclusive 
in each case of the day of service, file with the Registrar a statement 
of the grounds of his defence (including in that term matters of 
set-off or cross action) with an affidavit verifying the same, the plaintiff, 
at any time within three months after the expiration of such time as 
aforesaid, upon filing—

(a) an affidavit of due service of such summons (or an order for 
leave to proceed as if personal service had been effected) and

(5) an account of what is justly due to him, verified by the oath 
of the plaintiff, his attorney, or agent, 

may, if no statement or affidavit as aforesaid has been filed, have 
judgment entered up against the defendant for the amount of his 
claim together with interest to the date of judgment, and such sum 
as may be prescribed for costs, unless the plaintiff claims more than 
that sum, in which case the costs shall be taxed by the registrar 
ex parte. Where
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Where personal service cannot be effected, and the Judge or 
[Registrar is satisfied by affidavit that reasonable efforts have been 
made to effect such service, and either—

(а) that the summons has come to the knowledge of the
defendant; or ,

(б) that he wilfully evades service ; or
(c) that the summons has been served in the manner directed by 

the District Court rules in respect of an ordinary summons ; 
it shall be lawful for the Judge or Registrar to order that the plaintiff 
be at liberty to proceed as if personal service had been effected, 
subject to such conditions as the Judge or Registrar may think fit.

21. Such judgment shall be for payment forthwith or at such 
time or times and by such instalments, if any, as the plaintiff or his 
attorney at the time of entry of the plaint or at any time up to judgment 
consents in writing to take, and it shall be lawful for the plaintiff in 
default of payment in accordance with such judgment to issue execution 
forthwith for the full amount thereof; and in any case in which 
judgment has been entered up for payment by instalments, execution 
may be had for the whole amount due upon the judgment if default 
be made in payment of any instalment.

22. The plaintiff may, at any time before the trial of the action, 
apply for a summons calling upon the defendant to show cause why 
the statement of the grounds of his defence should not be removed 
from the file as disclosing no defence to the action.

And upon the hearing of the summons the Judge may order 
the statement to be removed as aforesaid, and may strike out any part 
thereof, and may give judgment for the whole or any part of the 
amount claimed, and may make such order as to costs as he may think 
fit.

Where personal 
service dispensed 
with.
48 Vic. No. 7, •. 5.

Judgment thereon. 
48 Vic. No. 7, b. 2.

Plaintiff may call 
upon defendant to 
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statement of defence 
should not be eet 
aside.

23. (i) If the defendant within the time limited as aforesaid Proceedings where 
files a statement of the grounds of his defence with an affidavit verifying of defenc“
the same, the action shall, subject to the provisions of the last preceding 48 vie. No. i,«. s. 
section, come on for trial at the next sitting of the Court held not less 
than eight days after the last day for service of the statement of the 
grounds of defence; and the Registrar, on receipt of such statement, 
shall forthwith communicate the contents thereof, and the time and 
place at which the action is to be tried, to the plaintiff or his attorney, 
either by post or by leaving the same at his residence or usual place 
of business.

(ii) At the trial the defendant shall not, except with the 
consent of the plaintiff or by leave of the Judge, set up any ground of 
defence not included in the statement and verified as aforesaid.

Defences.
24. (i) A defendant shall not, except with the consent of the Notice must be given 

plaintiff or by leave of the Judge, be allowed to object to the .juris-the 
diction of a District Court on any ground personal to the plaintiff, 
p,nless notice of such objection be given as is required in respect of 
the special defences enumerated in section fifty-nine of the Principal 
Act.

(u) Whenever a cause is commenced over which the Court Court may award 
has no jurisdiction, the Judge shall have power to award costs in the matter^stTOck^ut1' 
same manner, to the same extent, and recoverable in the same manner for want of jurisdie- 
as if the Court had jurisdiction therein, and the plaintiff had not“n' 
appeared, or had appeared and failed to prove his demand or complaint, courts Acmsss, 

And the defendant shall not, by appearing in such cause, be8-114- 
deemed to have waived any objection he may have on the ground of 
want of jurisdiction, or be precluded from setting up such objection 
thereafter. 25.
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25. (i) All matters the subject of a cross action between the Matter of eros* action 
parties shall hereafter be pleadable by way of set-off, provided that mtty be Pleaded- 
notice thereof be given as is required in respect of the special defences 48 Vic' No‘7’ 6‘ 
enumerated in section fifty-nine of the Principal Act.

(n) If the amount found to be due to the defendant on his 
cross action exceeds the amount found to be due to the plaintiff, the 
defendant may have judgment and execution for the excess.

26. It shall be lawful for the defendant, or in replevin for the 
plaintiff, in any case in which if judgment were given against him he Equitable defence 
would be entitled to relief against such judgment on equitable grounds,
to rely upon the facts which would entitle him to such relief by way ‘ ’ ’ 8‘ *
of defence:

Provided that notice of such, facts, beginning with the words 
“ for defence on equitable grounds,” be given as is required in respect 
of the special defences enumerated in section fifty-nine of the Principal 
Act.

And the plaintiff or defendant, as the case may be, may reply 
in answer to any such defence facts which avoid the same on equitable 
grounds.

27. (i) A defendant may, within the prescribed time, pay into Prcmeiona for, and
Court such sum of money as he may think a full satisfaction of the jJj^entiBtoOourt 
claim of the plaintiff and the costs incurred by the plaintiff up to the of money by 
time of such payment. defendant.

(ii) Notice of such payment shall be forthwith communi
cated by the Registrar to the plaintiff, or his attorney, in the prescribed 
manner,

(iii) If the plaintiff or his attorney elect to accept the sum 
paid in as full satisfaction as aforesaid, the Registrar shall pay over 
the same to the plaintiff or his attorney, and shall give notice of such 
acceptance to the defendant or his attorney in the prescribed manner.

But if the plaintiff elect to proceed, the defendant shall be at 
liberty, notwithstanding such payment, to rely upon any ground of 
defence which he might otherwise have relied upon, and the said sum 
of money shall remain in Court to abide the order of the Judge.

(iv) If the plaintiff recover a sum not larger than that so 
paid into Court, the plaintiff shall pay to the defendant the costs incurred 
by him after such payment into Court, and judgment shall be given for 
the defendant for such costs, and they shall be a first charge on the 
sum paid into Court.

28. A set-off, cross action, or defence of which notice is special defence, &«., 
required to be given by this or the Principal Act may, by leave of the mar be set up by 
Judge, or with the consent of the plaintiff, be set up by the defendant the judge, though ^ 
although notice thereof was not given, anything in this or thenotice was giTen- 
Principal Act to the contrary notwithstanding.

Process?
29. (i) The fact that a place or time which ought to be named when process of 

in any process as the place or time where or when a Court is to be Court g°od> &c- 
held is not stated therein shall not of itself invalidate the process:

Provided that the process be worded “ at a place [or “ at a 
time”] hereafter to be appointed [or “ascertained”], notice whereof 
will be given to you by letter or otherwise,” or to the like effect, and 
that the prescribed notice be given to the person upon whom the 
process was served, informing him of such place or time, within the 
time provided for service of such process.

(n) Any summons, subpoena, order, or notice may be Serrice of 
served by any District Court Bailiff or Sheriff's Bailiff, or by any party 
interested, or by any person employed by such party ; and such party 
shall, if successful in the action, be entitled to recover the actual costs 
incurred in such service. Bills
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Bills and notes.
30. (i) Im any action on a bill of exchange or promissory note it Bill or note may be 

shall be competent for the Judge to order the bill or note to bejepositedwith 
deposited with tlhe Registrar, and further to order all proceedings to be Registrar, and the 
stayed until the plaintiff has given security for the costs of the action, ^rityfor

(n) When judgment has been recovered in an action upon After judgment to be 
a bill of exchangee or promissory note, the bill or note shall be retained gained by the 
by the Registrar;, and shall remain in his custody until required for eels rar‘ 
the purposes of another action.

- The hearing.
31. It shall be lawful for the Judge upon ex parte application Cause may be

by tbe plaintiff at any time during the sitting of the Court at which are8tored 10 cau8e ll8t- 
cause has been stiruck out pursuant to section sixty-three of the Principal48 Vw'No- 7’ *’10’ 
Act, to order the said cause to be restored to the cause list upon such 
terms (if any) as to payment of costs, giving security for costs, or 
otherwise, as he may think fit; and thereupon the cause shall be 
proceeded with as if the plaintiff had duly appeared at the time and 
place named for isuch appearance or at the continuation or adjournment 
of the Court or (cause.

32. A District Court Judge, in any case where he thinks fit, Judge may »s«w 
upon an application on an affidavit by either party, may issue an order Tpfomrat*gi”f 
under his hand and the seal of the Court for bringing up before such evidence.
Court any prisomer or person confined in any gaol, prison, or place, Engiish^Coimty^ 
under any sentience or under commitment for trial or otherwise, 8*112* ** ° ’
to be examinedl as a witness in any action or matter depending or
to be inquired of or determined in or before such Court; and the 
person required by any such order to be brought before the Court 
shall be so brought under the same care and custody, and be dealt 
with in like mamner in all respects, as a prisoner required by any writ 
of habeas corpus awarded by the Supreme Court to be brought before 
such Court to Ibe examined as a witness in any action or matter 
pending before such Court is by law required to be dealt with:

Provided that the person having the custody of such prisoner 
or person shall mot be bound to obey such order unless a tender be 
made to him of a reasonable sum for the conveyance and maintenance 
of a proper officer or officers and of the prisoner or person in going 
to, remaining at,, and returning from such Court.

33. The power conferred upon a Judge by section sixty-nine Examination d« ben« 
of the Principal Act to take the examination of a witness de bene esse,e88e-
or to authorise siuch examination to be taken, shall extend to all cases 
in which it is shiown to the satisfaction of the Judge that there is a 
probability of the testimony of the witness being lost if his evidence 
is not so taken, although the matters mentioned in that section have 
not been established; and the provisions of the said section as to the 
admissibility of ithe evidence taken under it, and as to the costs of 
taking the evidence shall apply to and in respect of evidence taken 
under this sectiom.

34. In an.y proceeding under this or the Principal Act, the Judge Judge may order
may order to be paid to a witness, as part of his expenses, a reasonable of^rkdonrin*" 
sum as remuneration for any work he may have done in preparing preparing evidence, 
evidence or otherwise. &c‘

35. If th<e amount claimed exceeds twenty pounds, the Judge Judge may refer 
may, without the consent of the parties, exercise the powers of refer- case to arbltratlon- 
ence to arbitration conferred upon him by section one hundred and five
of the Principal Act, and thereupon all the provisions of that section 
shall apply.

In referemces under this section the amount of the arbitrator’s 
fee shall be fixed! by the Judge, and shall be costs in the cause.

Judgment
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Judgment and execution.
36. If a defendant has signed a statement confessing and Judgment on 

admitting the amount of the debt or demand, or part thereof, as pro- enteredup'by7 *** 
vided in section ninety-six of the Principal Act, it shall not be Registrar, 
necessary to apply for judgment at the next sitting of the Court, but 
judgment may at any time be entered up by the Registrar upon
proof to him by affidavit (if the statement was not signed in his 
presence) of the signature of the defendant-

37. It shall be lawful for the Judge to set aside a judgment in judge may set asids 
any cause, and if necessary to stay or set aside execution and to give j“^fement in a“7 
leave to the defendant to file a statement of the grounds of his defence, '
to give all necessary notices, and to file all necessary affidavits and 
documents, on such terms as to costs and otherwise as may seem just.

33. It shall be lawful for any District Court Judge to vary Judge may vary or 
or annul any order authorising the issue of a writ of capias ad a"jhor*
satisfaciendum or to make the operation of any writ of capias ad other provisions 
satisfaciendum conditional on non-compliance with any order for™*j£mgto8“oh 
payment of the judgment debt by instalments or otherwise that such 
Judge may think fit to make.

He may also issue a writ in the nature of a habeas corpus to a 
gaoler to produce before him the person detained, and thereupon the 
gaoler shall produce such person as aforesaid, and the Judge may 
discharge him or remit him to the custody of such gaoler as the 
circumstances may require.

39. The bailiff shall hold any cheques, bills of exchange, Securities seized to b* 
promissory notes, bonds, specialties, or other securities for moneybeld bJ baihff- 
seized or taken by him in execution, as a security for the amount courts^ct.'Tsss, 
directed to be levied, or so much of such amount as has not beens-148- 
otherwise levied or raised, for the benefit of the judgment creditor.

And the judgment creditor may sue in any competent Court in 
his own name, but setting out in his process that he sues by virtue of 
the right of the judgment debtor, or of any person in whose name the 
judgment debtor might have sued, for the recovery of the sums secured 
or made payable thereby when the time of payment thereof arrives.

And the person sued shall be entitled, to any defence which he 
might have set up if he had been,sued by the.judgment debtor.

Appeal.
40. The right of appeal given by section ninety-four of the in what ease* appeal

Principal Act shall extend— Itv^No 30 8
(a) to all actions of replevin where the amount of rent in respect 1C' '

of which any distress was or might have been made exceeds
ten pounds;

(b) to all actions for the recovery of tenements where the yearly 
rent or value of the premises exceeds ten pounds;

(c) to all actions of ejectment where the value of the land in
dispute exceeds fifty pounds ;

(d) to all proceedings in interpleader where the money claimed
or the value of the subject matter in dispute exceeds ten 

pounds; and
(e) to all other actions in which the amount claimed exceeds ten

pounds.
41. (i) In any action, tried or heard in any District Court in Appeal may be mad# 

which any party has a right of appeal under this or the Principal Act, it without stating7" 
shall be lawful for any person aggrieved by the ruling, order, direction, special case.
or decision of the Judge, at any time within eight days after the same 44 Vic. No-30 4-
has been made or given, to appeal against such ruling, order, direction, 
or decision by motion to the Supreme Court, instead of by special 
case.

(n)23—B



148

District Courts. 10

(n) Such motion shall be ex parte in the first instance, and 
may be granted on such terms as to costs, security, or stay of proceedings 
as to the said Court may seem fit, and if pending such eight days or at 
the time of their expiration the Court is not sitting in banco such 
motion may be made before any Judge thereof.

(in) At the trial or hearing of any such action, the Judge at 
the request of either party shall make a note of any question of law 
raised at such trial or hearing, and of the facts in evidence relating 
thereto, and of his decision thereon, and of his final decision of the 
action, and he shall at the expense of any party who may require the 
same for the purpose of appeal furnish a copy of such note or allow 
a copy thereof to be taken, and such copy shall be used and received 
on such motion and at the hearing of the appeal, and the costs thereof 
shall be in the discretion of the Court.

Interpleader.
42. (i) Application may be made for relief by way of inter- B^w£°“^licstlon 

pleader— may '
(a) by a defendant in a District Court action brought for or in 

respect of any debt, money, goods, or chattels to which 
some third party makes a claim ;

(b) by an officer charged with the execution of the process of a 
District Court, if claim is made to any money, goods, or 
chattels taken or intended to be taken in execution under 
any such process, or to the proceeds or value of any such 
goods or chattels, by any person other than the person against 
whom the process issued.

(n) The application must be made to the Registrar of the To be made to the 
Court in which the action is brought or from which the process issued, Eeglstrar' 
as the case may be, and must be supported by an affidavit showing—

(a) that the applicant claims no interest in the subject matter in
dispute other than for charges or costs ;

(b) that the applicant does not collude with the person claiming 
as aforesaid; and

(c) that the applicant is willing to pay or transfer the subject 
matter into Court.

43. (i) The Registrar shall thereupon issue a summons calling Registrar to issue 
upon the person claiming as aforesaid (hereinafter called the claimant)
to state the nature and particulars of his claim within such time as 
may be prescribed ; and upon the issue of the summons all proceedings 
in the action and in any other action which may have been brought 
in the Supreme Court or a District Court in respect of such claim shall 
be stayed.

(n) If the claimant complies with the summons, the 
Registrar shall enter an interpleader plaint and issue a summons 
thereon calling before the Court the plaintiff in the action and the 
claimant, and the Judge shall adjudicate upon such claim, and make 
such order between the parties in respect thereof and of the costs of 
the proceedings and the continuance of the actions in which proceedings 
have been stayed as shall to him seem fit, and such order shall be 
enforced in like manner as a judgment or order in any other suit 
brought in such Court.

(hi) If the claimant fails to comply with the summons, 
the stay of proceedings shall be removed, and the claimant shall be 
for ever barred from prosecuting any claim in respect of the subject 
matter of the action, unless the Judge otherwise orders, upon satis
factory explanation made by the claimant in such manner and within 
such time as may be prescribed.

44. (i) If the applicant is an officer charged with the execution The Registrar may 
of the process of a District Court, the Registrar may, upon application matter^ behanded 
by the claimant, order the subject matter in dispute to be brought into over to the claimant.

Court
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Court or placed in some other safe custody, or may order it to be handed 
over to the claimant upon payment by him of the value thereof into 
Court to abide the event, or upon execution by him of a bond, with or 
without sureties as the Registrar may direct, and to such amount 
as the Registrar may consider sufficient, conditioned for the disposal 
of the said subject matter as the Judge may order.

(n) Such application shall he made in such form and within 
such time as may he prescribed, and notice thereof shall he given to 
the officer who is applying for relief by way of interpleader.

Provisions relating to jurors and juries.
45. (i) The qualification of jurors in the District Court shall Qualification of 

he the same as that from time to time provided as the qualification of]urors' 
jurors in the Supreme Court, and jury lists shall he prepared, published, 51.
and corrected at such times and in such manner as may from time to ’
time he enacted with respect to the preparation, publication, and 
correction of the lists of common jurors for the Supreme Court, and the 
jury lists when corrected shall be transmitted by the clerks of the 
benches to the Registrar of the District Court, who shall thereupon 
prepare a jurors’ book for the Court according to the Act of Council 
eleventh Victoria number twenty, hut containing only the names of 
jurors who reside not more than ten miles from the Court-house.

(11) A copy of the Supreme Court jurors’ hook for a Circuit Supreme Court 
Court at any place may, if approved by the Judge of the District takenSfor°Dutrictb* 
Court, be taken as the District Court jurors’ book, hut no person Court, 
shall he liable to serve as a j uror at two District Courts for the sole 
reason that his name is on the jurors’ book for both.

(111) For the purpose of the establishment of jurors’ districts, Establishment of 
every District Court (now or hereafter to be appointed) shall be jurors’districts' 
deemed a Court for the trial of issues and the assessment of damagesIm-sec-6a- 
within the meaning of the Act eleventh Victoria number twenty ; and 
if a District Court is ordered to he holden at any place where provision 
has not been already made for the preparing and settling of the jury 
lists the Governor may direct the Bench of Magistrates of the district 
wherein the town is situate to cause jury lists to be prepared; and 
thereupon the lists shall he prepared at the same times and in the same 
manner as may from time to time he provided with regard to the 
preparation in similar cases of lists of common jurors for the Supreme 
Court: Provided that if any jury list take effect at any time between 
the months of April and October in any year it shall continue in force 
until the month of October in the year following, and until then no 
new list shall, in that case, he prepared.

46. It shall he lawful for the Governor. from time to time to Application of Juries
order by proclamation in the Gazette that the provisions of the Act of Districts and 
Council eleventh Victoria number twenty, as amended by the Act of 22 Tio No 25 ( 5 
Council eighteenth Victoria number eighteen, shall extend and apply ’ '
to such Districts as may from time to time be proclaimed under the
Principal Act, or to Circuits appointed under this Act, and thereupon 
jurors’ lists shall he prepared, published, and corrected for the several 
towns in such Districts or Circuits respectively at which District 
Courts are ordered to be holden, and all the other provisions contained 
in the said Acts of Council which are applicable to the Districts 
already proclaimed shall extend and apply mutatis mutandis to such 
first-mentioned Districts and Circuits, and the towns and places therein.

47. The plaintiff and defendant shall be entitled to challenge challenge for cause, 
for cause as in the case of the trial of civil issues in the Supreme
Court, and the validity of such challenge shall be decided by the Judge.

48.
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48. In every case in which, a jury has been summoned, if the Jury how chosen, 
number of jurors in attendance he more than eight, the names of
such jurors shall, at the time of trial, he placed in a box to he 
provided for that purpose, and the Registrar shall, in open Court, 
draw therefrom the names one after another, until eight names 
have been so drawn and remain after all causes of challenge allowed, 
or until the names of the jurors summoned are exhausted; and, in 
case of a deficiency of jurors, the necessary number of persons to 
complete such eight jurors shall he nominated by the Judge from 
the bystanders (whether their names are on the jurors’ book or not), 
and if any person so nominated refuse to act as a juror, without an 
excuse allowed by the Judge, he shall he liable to the penalty to 
which a juror is liable for not attending after having been summoned.

49. (i) The Registrar shall deliver a list containing the names striking and
of the eight jurors to the plaintiff or his counsel, or attorney, by whom empanellm®jurj-' 
two names may he struck off; the list shall then, if the defendant 
appears, he delivered to the defendant t>r his counsel or attorney, by 
whom two names may he struck off.

(n) The jurors whose names remain upon the list, or the 
first four jurors whose names appear thereon (as the case may require) 
shall be the jurors for the trial, and shall be sworn and empanelled 
accordingly.

50. The jurors shall give their verdict or may be discharged Verdict or dieoWg*
as in the case of the trial of civil issues in the Supreme Court. of ^ury'

51. (i) In all actions where the amount claimed exceeds twenty when jury may be
pounds the Judge may at any time order that a jury be summoned ®“t““oned to 4,7 
to try the action. 48 Vic. No. 7>9.

(n) In all actions where the amount claimed does not exceed 
twenty pounds it shall be lawful for the J udge, on the application of 
either of the parties, ex parte or otherwise, if made at least five clear 
days before the day named in the summons for the hearing of such 
action, to order that a jury he summoned to try the action.

(in) In all actions, whether the amount claimed exceeds 
twenty pounds or not, it shall also he lawful for the plaintiff and 
defendant to require a jury to be summoned to try the action, upon 
giving the Registrar or leaving at his office, at least five clear days 
before the day named in the summons for the hearing of such action, a 
notice thereof, signed by both plaintiff and defendant or by their 
respective attorneys.

The plaintiff, in cases coming within subsections (i) and (hi), 
and in cases coming within subsection (n) the party making application, 
shall, within such time as may be prescribed, pay to the Registrar the 
sum of two pounds, which shall he costs in the cause unless the Judge 
otherwise order.

Miscellaneous provisions.
52. Payment of any fine imposed by any Court under this Fines how to b* 

or the Principal Act may he enforced upon the order of any District
Court Judge in like manner as payment of any debt adjudged in such 22 vie. No. 25, ■. 4. 
Court, and shall be accounted for as directed in the Principal Act.

53. Sections one hundred and one hundred and one of the Co?tB in Supreme 
Principal Act are hereby amended by the omission of the words (^vic.isj.m/ito, 
“ thirty pounds” wherever they occur and the substitution of the 101, amended, 
words “fifty pounds.”

54. (1) The District Court Judges, or any three of them, shall General rules,
have power to make such general rules as they may think fit for regu- courts^t^isss 
lating the practice of District Courts and forms of proceedings therein, secTito.0 ’ ”
and scales of costs to he paid to counsel and attorneys in proceedings
within the enlarged jurisdiction conferred by this Act, and from time to 
time to amend such rules. This
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This power of making rules shall extend to all matters of pro
cedure or practice, or relating to or concerning the effect or operation 
in law of any procedure or practice, or the enforcement of judgments 
or orders in causes within the jurisdiction of District Courts.

The rules shall be published in the Gazette, and shall there
upon, if not inconsistent with the provisions of this or the Principal 
Act, have the force of law. The rules made under the Principal Act 
shall, except in so far as they are inconsistent with the provisions 
of this Act, remain in force until superseded by rules made under this 
section.

(n) In any case, not expressly by this or the Principal Act 
or in pursuance thereof provided for, the general principles of practice 
in the Supreme Court may be adopted so far as they are applicable.

Supplemental and repeal.
55. The enactments specified in Schedule A to this Act are 

hereby repealed to the extent in the third column of that Schedule 
mentioned:

Provided that such repeal shall not—
(a) affect the previous operation of any enactment so repealed, or 

anything duly done, suffered, or commenced to be done under 
them; or

(5) affect any right, privilege, obligation, or liability acquired, 
accrued, or incurred under any enactment so repealed ; or

(c) affect any penalty, forfeiture, or punishment incurred in 
respect of any offence committed against any enactment so 
repealed; or

(d) affect any investigation, legal proceeding, or remedy in 
respect of any such right, privilege, obligation, liability, 
penalty, forfeiture, or punishment as aforesaid ;

and any such investigation, legal proceeding, or remedy may be 
instituted, continued, or enforced, and any such penalty, forfeiture, or 
punishment may be imposed and enforced, as if this Act had not been 
passed.

56. In this Act, unless the context otherwise requires,— Definition*.
“ Governor” means Governor with the advice of the Executive

Council.
“ Minister” means Minister of the Crown charged with the 

administration of this Act.
“ Principal Act” means District Court Act of 1858.
“ Prescribed” means prescribed by the Principal Act or this Act 

or by general rules made thereunder.
“ Judge,” “ Registrar,” and “ Bailiff ” means when they occur in 

connection with a. particular District Court, the Judge 
attached to the circuit within which the Court is held, or the 
registrar or bailiff of that Court.

In this Act or the Principal Act—
“ adrhitted set-off ” means a set-off admitted by the plaintiff 

at the time he brings the action.
67. This Act may he cited as the “ District Courts Act, 1897.” short title.

SCHEDULES.
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SCHEDULES.

SCHEDULE A.

The Act. Title. Extent of Repeal.

22 Vic. No. 18 ... District Courts Act of 1858. The provisos to 
section 7, sec
tions 51,52 and 
60, the proviso 
to section 76, 
and section 86.

22 Vic. No. 25 ... District Courts Act Amendment Act of 1859. The whole.
23 Vic. No. 1....... An Act to provide for the occasional absence of 

a chairman of Quarter Sessions.
The whole.

-29 Vic. No. 11 ... An Act to amend the Districts Courts Act of 
1858 in certain particulars.

The whole.

30 Vic. No. 9....... District Courts Amendment Act of 1866. The whole.
44 Vic. No. 30 ... District Courts Act Further Amendment Act of 

1881.
The whole.

48 Vic. No. 7....... District Courts Act Amendment Act of 1884. The whole.

SCHEDULE B.
Summons to obtain judgment by default on personal service.

In the [title of Court issuing summons].
No. [of plaint].

Between A.B. [address and description of plaintiff], plaintiff, and C.D. [address and 
description of defendant], defendant.

Take notice that unless within days after service of this summons on you,
inclusive of the day of service, you file with the Registrar of this Court at [place of 
office], a statement of the grounds of your defence, with an affidavit verifying the same, 
you will not afterwards be allowed to make any defence to the claim which the plaintiff 
makes on you as per margin, the particulars of which are hereunto annexed, but the i
plaintiff may proceed to judgment and execution without giving further notice. If you Claim...........
file the statement and affidavit as aforesaid, within the time specified, the action will be Attorne^^ostsl 
tried at the District Court to be holden at on the day of a.d. 189 , Total amount of"
[or, at a time hereafter to be appointed, notice whereof will be given to you by registered debt and costs 
letter at such address as you may give to the Registrar]. A statement of the grounds “
of your defence may be filed by filling up the form set out below, and sending it to the 
Registrar. The statement must be verified by affidavit.

Dated this day of a.d. 189 .
Registrar of Court.

Seal of Court.

Notice of defence.
In the [title of Court].
No. [of plaint].

Between A.B., plaintiff, and C.D., defendant.
Take notice that I intend to defend this action, and to rely upon the following grounds 
of defence:—

[ Here enumerate grounds of defence.]
[or that I intend to object to the jurisdiction of the Court.]

C.D. defendant {or defendant’s attorney).

{To be endorsed on summons.)
If you pay the debt and costs as per margin on the other side into the Registrar’s office 
within the time specified for filing a statement of the grounds of defence, and without 
filing such statement you will avoid further costs.

If you confess the plaintiff’s claim you should sign and deliver your confession to 
the Registrar of the Court within the like time. You and the plaintiff may agree in 
writing at any time up to judgment as to the amount due and mode of payment.

If you wish to defend the action you must, within the time specified in the summons, 
file with the Registrar a statement of the grounds of your defence, with an affidavit 
verifying the same.

If
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If you admit part of the claim you must file' a statement of defence and 
affidavit in the manner specified above as to the remainder, and pay to the Registrar the 
sum admitted together with proportionate costs. If at the Mai the plaintiff recovers 
no more than you have paid to the Registrar you may then avoid further costs, and may 
apply for your own costs of defending the action.

If you intend to rely upon a cross action or set-off you must include it in the 
statement, and must also give particulars thereof to the Registrar. If your defence be 
a tender you must pay the amount tendered into Court before or at the hearing.
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